STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
PH LOVENE AUGUSTI N
Petitioner,
Case No. 02-4049

VS.

MARRI OTT SENI OR LI VI NG
SERVI CES, INC. ,*

Respondent .
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RECOVMENDED ORDER

Pursuant to notice, a hearing was conducted in this case
pursuant to Sections 120.569 and 120.57(1), Florida Statutes,
before Stuart M Lerner, a duly-designated Adm nistrative Law
Judge of the Division of Admi nistrative Hearings, on
February 24, 2003, by video tel econference at sites in Fort
Lauderdal e and Tal | ahassee, Fl orida.
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For Petitioner: Philonene Augustin, pro se
4350 Northeast 15th Terrace
Ponpano Beach, Florida 33064

For Respondent: M chael W Casey, |I1l, Esquire
Mul l er Mntz, P.A
First Union Financial Center, Suite 3600
200 Sout h Bi scayne Boul evard
Mam, Florida 33131-2338



STATEMENT OF THE | SSUE

Whet her Petitioner's Petition for Relief froman Unl awf ul
Enmpl oynent Practice (Petition for Relief) filed agai nst
Respondent shoul d be granted by the Florida Conm ssion on Human
Rel ati ons (Conm ssion).

PRELI M NARY STATEMENT

On July 12, 1999, Petitioner filed an enpl oynent
di scrimnation conplaint with the Conm ssion alleging that she
was term nated from her position as a Certified Nursing
Assi stant with Respondent "because of [her] race - Bl ack."

On August 27, 2002, followi ng the conpletion of its
i nvestigation of Petitioner's conplaint, the Conm ssion issued a
Notice of Determ nation: Cause. The cause determ nation was
based upon Respondent's "fail[ure] to provide [requested]
information within its control to the Comm ssion."” Petitioner,
on Septenber 20, 2002, filed with the Commi ssion a Petition for
Rel i ef seeking "$190, 000.00 for all of the pain and enoti onal
di stress [and] enbar[ra]ssnent[]" [she suffered] when [she] | ost
[ her] job,"” which, she alleged, was the result of her being
di scrim nated agai nst by Respondent because of her race.

On Cctober 18, 2002, the Conmission referred the matter to
the Division of Adm nistrative Hearings (D vision) for the
assignment of a Division Adm nistrative Law Judge to conduct a

hearing on the allegations in Petitioner's Petition for Relief.



As noted above, the hearing was held on February 24, 2003,
Four witnesses testified at the hearing: Respondent, John
Cul hane, Meg McKaon, and Joyce Montero. |In addition, four
exhi bits (Respondent's Exhibits 1 through 4) were offered and
received into evidence. The record was |left open to give
Petitioner the opportunity to present the testinony of an
addi tional witness, Marie Mndesir. On March 24, 2003,
Respondent filed a Status Report in the instant case, in which
it stated the foll ow ng:

1. Respondent schedul ed the deposition of
Mari e Mondesir for March 13, 2003.

2. Respondent sent a Notice of Taking
Deposition via certified nail to Petitioner
on February 25, 2003. Petitioner received
the Notice of Taking Deposition on March 1,
2003. A copy of the Notice of Taking
Deposition and Petitioner's recei pt of such
Notice is attached at Tab 1.

3. Respondent served a Subpoena Ad
Testificandum on Marie Mondesir for the

t aki ng of her deposition on March 4, 2003.
A copy of proof of service is attached at
Tab 2.

4. Neither Petitioner nor Marie Mondesir
appeared for the deposition. A copy of the
certificate of no-show is attached at Tab 3.
Respondent and the court reporter waited for
one hour for Petitioner and Ms. Mondesir to
appear. Respondent then called both
Petitioner and Ms. Mondesir to determ ne
whet her either of them would be attending

t he deposition. However, Respondent coul d
not reach either Petitioner or Ms. Mondesir
by t el ephone.
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Havi ng recei ved Respondent's Status Report, the
under si gned, on March 24, 2003, issued an Oder D recting
Response, which provided, in pertinent part, as foll ows:

No |later than ten days fromthe date of this
Order Directing Response, Petitioner shal
advi se the undersigned in witing as to

whet her she still desires to present the
testinony of Ms. Mondesir and, if so, those
dates on which she and Ms. Mondesir will be
unavail able for the taking of Ms. Mondesir's
t esti nony.

| f Petitioner indicates in her witten

advi senent that she is no | onger desirous of
presenting Ms. Mondesir's testinmony, or if
she fails to tinely file the witten

advi senent required by this Order Directing
Response, the undersigned will issue an
order closing the evidentiary record in the
i nstant case.

|f Petitioner indicates in atinely filed
witten advisenent that she still desires to
present the testinony of Ms. Mondesir, no

| ater than five days after the filing of
such witten advisenent, Respondent shal

advi se the undersigned in witing of those
dates on which it will be unavail able for
the taking of Ms. Mondesir's testinony.

After the expiration of this five-day

response period, the undersigned will notify

the parties in witing of when and where the

final hearing in this case will resunme (for

t he purpose of taking Ms. Mondesir's

testinony). [ 2]

Not having received a response fromPetitioner to his O der

Directing Response, the undersigned, on April 9, 2003, issued an
order closing the evidentiary record in this case and

establishing a deadline for filing proposed recommended orders



(no later than 30 days fromthe date of the filing of the
hearing transcript with the Division).

The Transcript of the final hearing (consisting of one
volune) was filed with the Division on May 7, 2003.

Petitioner and Respondent filed Proposed Reconmended Orders
on March 24, 2003, and June 6, 2003, respectively. These post-
hearing submttals have been carefully considered by the
under si gned.

FI NDI NGS OF FACT

Based on the evidence adduced at hearing, and the record as
a whole, the followng findings of fact are made:

1. At all tines nmaterial to the instant case, Respondent
operated Marriott Forum at Deercreek (hereinafter referred to as
the "Facility"), a "senior living conmunity, nursing hone."

2. Petitioner was enployed as a Certified Nursing
Assistant (hereinafter referred to as "CNA") at the Facility
from 1992 or 1993, until July of 1998, when she was term nat ed.

3. Petitioner is black.

4. At the tinme of Petitioner's termnation, all of the
CNAs, and all but one of the nurses, at the Facility were bl ack.

5. At the tinme of Petitioner's termnation, the chain of
conmmand | eadi ng down to Petitioner was as follows: the General
Manager, Joanna Littlefield; the Health Care Adm nistrator,

Sheila Wggins, and the InterimDirector of Nursing, Mchelle



Borland. The Director of Hunman Resources was Meg McKaon.

Ms. Littlefield had the ultimate authority to term nate

enpl oyees working at the Facility. M. Wggins, M. Borl and,
and Ms. McKaon had the authority to nake term nation
recommendations to Ms. Littlefield, but not to take such action
t hensel ves.

6. In July of 1998, F. S., an elderly woman in, or
approachi ng, her 90's, was a resident at the Facility.

7. On or about July 9, 1998, Petitioner was involved in a
scuffle with F. S. while giving F. S. a shower. Joyce Montero,
a social worker at the Facility, was nearby in the hallway and
heard the "commotion." When F. S. cane out of the shower,

Ms. Montero spoke to her. F. S. appeared to be "very upset."”
She was screaming to Ms. Montero, "Get her away from ne; she hit
me," referring to Petitioner. M. Mntero noticed that F. S.
"had bl ood [streami ng] fromher nostril to at |east the top of
her lip." The nursing staff then "took over" and "cl eaned up
[F. S."s] blood" with a towel.

8. M. MKaon was contacted and inforned that there was a
CNA who had "had an altercation wth a resident."

9. M. MKaon went to the scene "right away"” to
i nvesti gate.

10. When Ms. McKaon arrived, F. S. was still "visibly

shaken and upset." M. MKaon saw the "bl oody towel" that had



been used to clean F. S.'s face "there next to [F. S.]." F. S
told Ms. McKaon that she was "afraid [of Petitioner] and that
she [had been] punched in the nose" by Petitioner.

11. In accordance with Facility policy, Petitioner was
suspended for three days pending the conpletion of an
investigation of F. S.'s allegation that Petitioner had
"punched" her.

12. Ms. Wggins and Ms. MKaon presented Petitioner with a
witten notice of her suspension, which read as foll ows:

Descri ption of enployee's behavi or

On July 9, 1998, one of our residents

[F. S.] was being given a shower by
[Petitioner]. [F. S.] stated that

[ Petitioner] punched her in the nose. (She
was crying and bl eeding: wtnessed by Joyce

Mont er 0) .

Suspensi on For | nvestigation

To provide tinme for a thorough investigation
of all the facts before a final

determ nation is made, you are being
suspended for a period of 3 days.

Guarantee O Fair Treatnent Acknow edgenent

| understand that ny nmanager has reconmended
the termnation of nmy enploynent for the
reasons described above and that | have been
suspended for 3 days while a decision
regardi ng ny enpl oynment status is made. |
understand that the final decision regarding
my enpl oynment status will be nmade by the
General Manager.

The suspension period will provide time for
an investigation of all facts that led to



this recommendation. | understand that the
General Manager will be conducting this
investigation. | further understand that if
| feel | have information which wll

i nfluence the decision, | have aright to
and should discuss it with the General
Manager .

| amto report to nmy manager on July 13,
1998 at 10: 00 a. m

Petitioner was asked to sign the foregoing notice, but refused
to do so.

13. M. MKaon conducted a thorough investigation into the
incident. Follow ng her investigation, she cane to the
concl usion that there was "enough evidence to terni nate"
Petitioner. As a result, she recommended that Ms. Littlefield
take such action, the sanme recommendati on made by Ms. W ggi ns.

14. After receiving Ms. McKaon's and Ms. W ggins'
recommendations, Ms. Littlefield decided to term nate
Petitioner's enpl oynent.

15. The termnation action was taken on or about July 23,
1998.

16. At this tine, the Facility was on "noratoriunf status
(that is, "not allowed to accept any nore patients”) as a result
of action taken against it by the Agency for Health Care
Adm ni stration because of the "many" conplaints of m streatnent

t hat had been made by residents of the Facility.



17. Ms. Wggins was given the responsibility of personally
informng Petitioner of Ms. Littlefield s decision.

18. After telling Petitioner that her enploynent at the
Facility had been term nated, Ms. Wggins escorted Petitioner
out of the building and to the parking lot. In the parking |ot,
Ms. Wggins said to Petitioner sonething to the effect that,
she, Ms. Wggins, was "going to take all of the black nurses in
the Facility.” (Wat Ms. Wggins neant is not at all clear from
the evidentiary record.)

19. Followi ng Petitioner's term nation, the racial
conposition of the CNA staff at the Facility renai ned the sane:
al | -black, as a black CNA filled Petitioner's position.

20. There has been no persuasive show ng nmade t hat
Petitioner's race played any role in Ms. Littlefield s decision
to term nate Petitioner's enploynent.

CONCLUSI ONS OF LAW

21. The Florida Gvil R ghts Act of 1992 (hereinafter
referred to as the "Act") is codified in Sections 760.01 t hrough
760.11, Florida Statutes, and Section 509.092, Florida Statutes.

22. Anong other things, the Act nakes certain acts
"unl awf ul enpl oynment practices” and gives the Conmm ssion the
authority, if it finds, following an adm ni strative heari ng
conducted pursuant to Sections 120.569 and 120.57, Florida

Statutes, that such an "unl awful enploynent practice" has



occurred, to issue an order "prohibiting the practice and
providing affirmative relief fromthe effects of the practice,
i ncl udi ng back pay." Sections 760.10 and 760.11(6), Florida
St at utes.

23. Anong the "unlawful enploynent practices" prohibited
by the Act is that described in Section 760.10(1)(a), Florida
Statutes, which provides as foll ows:

It is an unlawful enploynent practice for an
empl oyer: [*4]

To discharge or to fail or refuse to hire
any individual, or otherwise to discrimnate
agai nst any individual with respect to
conpensation, terns, conditions, or
privileges of enploynent, because of such

i ndi vidual's race, color, religion, sex,

nati onal origin, age, handicap, or marita

st at us.

24. In the instant case, Petitioner has all eged that
Respondent comm tted such an "unl awful enpl oynent practice" when
it acted with discrimnatory intent based on her race to
term nate her enploynment as a CNA at the Facility in July of
1998.

25. Petitioner had the burden of proving, at the
adm ni strative hearing held in this case, that she was the

victimof such discrimnatorily notivated action. See

Depart nent of Banki ng and Fi nance Division of Securities and

| nvestor Protection v. Osborne Stern and Conpany, 670 So. 2d

932, 934 (Fla. 1996) ("' The general rule is that a party
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asserting the affirmative of an issue has the burden of

presenting evidence as to that issue."'); Florida Departnent of

Health and Rehabilitative Services v. Career Service Comm SSion,

289 So. 2d 412, 414 (Fla. 4th DCA 1974)("[T] he burden of proof
is 'on the party asserting the affirmative of an issue before an

adm nistrative tribunal.""); and Mack v. County of Cook, 827 F.

Supp. 1381, 1385 (N.D. Ill. 1993)("To prevail on a racially-

based di scrimnatory di scharge claimunder Title VII, Mck mnust

prove that she was a victimof intentional discrimnation."®).
26. "Discrimnatory intent may be established through

direct or indirect circunstantial evidence." Johnson v.

Hanrick, 155 F. Supp. 2d 1355, 1377 (N.D. Ga. 2001).
27. "Direct evidence is evidence that, if believed, would
prove the existence of discrimnatory intent without resort to

i nference or presunption.” King v. La Playa-De Varadero

Rest aurant, No. 02-2502, 2003 W 435084 *3 n.9 (Fla. DOAH

2003) (Reconmended Order).

28. "[D]irect evidence is conposed of 'only the nost
bl atant remarks, whose intent could be nothing other than to
discrimnate' on the basis of sone inpermssible factor.
If an all eged statenent at best nerely suggests a discrimnatory
nmotive, then it is by definition only circunstantial evidence."

Schoenfeld v. Babbitt, 168 F.3d 1257, 1266 (11th Cr. 1999).

Li kewi se, a statenent "that is subject to nore than one

11



interpretation . . . does not constitute direct evidence."

Merritt v. Dillard Paper Co., 120 F.3d 1181, 1189 (11th Gr

1997) .
29. "[Dlirect evidence of intent is often unavail able.”

Shealy v. Gty of Al bany, Ga., 89 F.3d 804, 806 (11th G r.

1996). For this reason, those who claimto be victins of
discrimnation "are permtted to establish their cases through

inferential and circunstantial proof.” Kline v. Tennessee

Vall ey Authority, 128 F.3d 337, 348 (6th Cr. 1997).

30. Wiere a conplainant attenpts to prove intentiona
di scrim nation using circunstantial evidence, the "shifting
burden framework established by the [United States] Suprene

Court in McDonnell Douglas Corp. v. Geen, 411 U S. 792, 93 S

Ct. 1817, 36 L.Ed.2d 668 (1973) and Texas Dep't of Community

Affairs v. Burdine, 450 U.S. 248, 101 S. C. 1089, 67 L.Ed.2d

207 (1981)" is applied. "Under this franework, the

[ conpl ainant] has the initial burden of establishing a prinma
facie case of discrimnation. |f [the conplainant] neets that
burden, then an inference arises that the chall enged action was
nmotivated by a discrimnatory intent. The burden then shifts to
the [respondent] to '"articulate' a legitinmte, non-
discrimnatory reason for its action.® If the [respondent]
successfully articul ates such a reason, then the burden shifts

back to the [conplainant] to show that the proffered reason is

12



really pretext for unlawful discrimnation.”™ Schoenfeld v.

Babbitt, 168 F.3d at 1267 (citations omtted.).
31. Under this "shifting burden framework," "coments by
non- deci si onnakers do not raise an inference of discrinnation,

especially if those coments are anbiguous.” Mtchell v. USB

Co., 186 F.3d 1352, 1355 (11th G r. 1999). Nor do
deci si onmakers' "stray remarks" of uncertain neaning, having no
apparent connection to the adverse enpl oynent decision, raise

such an inference. See Beatty v. Wod, 1998 W. 832639 *4 (N. D

[11. 1998)("A single anbi guous remark, standing al one, cannot
support an inference of pretext.").

32. A conplainant alleging discrimnatory di scharge, who
| acks proof of a decisionmaker statement related to the
deci si onal process which suggests that the conpl ainant's
di scharge was discrimnatorily notivated, nmay nonet hel ess
establish "a prima facie case of discrimnation [by] show i ng]
(1) that she is a nenber of a protected group; (2) that she was
qualified for the job that she fornerly held; (3) that she was
di scharged; and (4) that after her discharge, the position she
held was filled by sonmeone not within her protected class.”

Singh v. Shoney's, Inc., 64 F.3d 217, 219 (5th Gr. 1995).

33. Under no circunstances is proof that, in essence,
anounts to no nore than nere specul ati on and sel f-serving belief

on the part of the conplai nant concerning the notives of the
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respondent sufficient, standing alone, to establish a prinm

faci e case of intentional discrimnation. See Lizardo v.

Denny's, Inc., 270 F.3d 94, 104 (2d G r. 2001)("The record is

barren of any direct evidence of racial aninmus. O course,
direct evidence of discrimnation is not necessary.

However, a jury cannot infer discrimnation fromthin air.
Plaintiffs have done little nore than cite to their m streatnent
and ask the court to conclude that it nmust have been related to
their race. This is not sufficient.")(citations omtted.);

Reyes v. Pacific Bell, 21 F.3d 1115 (Table), 1994 W. 107994 **4

n.1 (9th Gr. 1994)("The only such evidence [of discrimnation]
inthe record is Reyes's own testinony that it is his belief
that he was fired for discrimnatory reasons. This subjective
belief is insufficient to establish a prima facie case.");

Little v. Republic Refining Co., Ltd., 924 F.2d 93, 96 (5th Cr

1991)("Little points to his own subjective belief that age
notivated Boyd. An age discrimnation plaintiff's own good
faith belief that his age notivated his enployer's action is of

little value."); Elliott v. Goup Mdical & Surgical Service,

714 F.2d 556, 567 (5th Gr. 1983)("We are not prepared to hold
that a subjective belief of discrimnation, however genuine, can

be the basis of judicial relief."); Coleman v. Exxon Chem cal

Corp., 162 F. Supp. 2d 593, 622 (S.D. Tex. 2001)("Plaintiff's

concl usory, subjective belief that he has suffered
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di scrimnation by Cardinal is not probative of unlawful racia

aninus."); Ceveland-Goins v. Gty of New York, 1999 W. 673343

*2 (S.D. NY. 1999)("Plaintiff has failed to proffer any

rel evant evidence that her race was a factor in defendants’
decision to termnate her. Plaintiff alleges nothing nore than
that she 'was the only African-Anmerican man [sic] to hold the
position of adm nistrative assistant/secretary at Manhattan
Construction.' (Conmpl.f 9.) The Court finds that this single
al | egati on, acconpani ed by unsupported and specul ati ve
statenments as to defendants' discrimnatory aninus, is entirely

insufficient to nmake out a prima facie case or to state a claim

under Title VII."); Umansky v. Masterpiece International Ltd.,

1998 W 433779 *4 (S.D. N. Y. 1998)("Plaintiff proffers no
support for her allegations of race and gender discrim nation
ot her than her own specul ati ons and assunptions. The Court
finds that plaintiff cannot denonstrate that she was di scharged
in circunstances giving rise to an inference of discrimnation,
and therefore has failed to nake out a prinma facie case of race

or gender discrimnation."); and Lo v. F.D.I1.C., 846 F. Supp.

557, 563 (S.D. Tex. 1994)("Lo's subjective belief of race and
national origin discrimnation is legally insufficient to
support his clainms under Title VII.").

34. In the instant case, Petitioner failed to neet her

burden of proving, at the admnistrative hearing, that
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Respondent di scharged her from her position as a CNA at the
Facility because of her race, as she had alleged in her
enpl oynment discrimnation conplaint.

35. She presented no direct or circunstantial evidence

establishing, even prima facie, that she was the victim of

i ntentional race-based discrimnation by Respondent. While
Petitioner may sincerely and genuinely believe that her
di scharge was notivated by discrimnatory ani nus on the basis of
her race, such a good faith belief, unacconpanied by any
per suasi ve proof establishing a nexus between Petitioner's race
and her discharge,’ is sinply insufficient to prove intentional
di scrimnation on the part of Respondent.

36. Although not required to do so inasnmuch as the burden
of production never shifted to it, Respondent advanced a
| egitimte, non-discrimnatory reason for termnating
Petitioner's enploynent, to wit: that Petitioner had punched

F. S. in the nose. See Billups v. Methodi st Hospital of

Chi cago, 922 F.2d 1300, 1303 (7th G r. 1991)("The district court
found that in response to plaintiff's prim facie case the
defendant articulated a |legitinmate non-discrimnatory reason for
term nating her enpl oynent, nanely that she physically abused a
patient. There is little doubt that the defendant's articul ated
reason is legitimate. Physically abusing an elderly patient is

serious m sconduct."). Mreover, the record affirmatively
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establishes that this articul ated reason was, nore |likely than
not, the real reason Petitioner was term nated and not nerely a
pretext for racial discrimination.?

37. In view of the foregoing, no "unlawful enpl oynent
practice" should be found to have occurred and Petitioner's
Petition for Relief should therefore be disn ssed.

RECOMIVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Commi ssion issue a final order finding
that Respondent is not guilty of the "unlawful enpl oynent
practice" alleged by Petitioner and dism ssing Petitioner's
Petition for Relief based on such finding.

DONE AND ENTERED t his 20th day of June, 2003, in

Tal | ahassee, Leon County, Flori da.

STUART M LERNER

Adm ni strative Law Judge

Di vision of Administrative Hearings
The DeSot o Bui | di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 20th day of June, 2003.
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ENDNOTES

1/ At the outset of the final hearing in this case, the
under si gned granted Respondent's request that the style of the
i nstant case be changed to reflect that "Marriott Senior Living
Services, Inc.," rather than "Marriott Forum at Deercreek," is
the "correct | egal nane of the Respondent.”

2/  The hearing was originally schedul ed to conmence on
Decenber 27, 2002, but was continued at Respondent's request.

3/ In an endnote, the undersigned observed:

Ms. Mondesir's nmere failure to appear for
her deposition on March 13, 2003, standing
alone, is not a reason to prevent Petitioner
frompresenting Ms. Mondesir's testinony.
See State v. Farley, 788 So. 2d 338, 340
(Fla. 5th DCA 2001) (" Exclusion of a wtness
for failure to appear at a deposition is
appropriate only when | esser sanctions have
been attenpted wi thout success."); and State
v. Gonzal ez, 695 So. 2d 1290, 1292 (Fla. 4th
DCA 1997) (" The exclusion of a witness is
justified only after sone | esser sanction,
such as contenpt or a wit of bodily
attachnent, has been attenpted w t hout
success in nmaking the witness attend a
deposition. ™).

4/ An "enployer," as that termis used in Section 760.10(1)(a),
Florida Statutes, is defined in Section 760.02(7), Florida
Statutes, as "any person enploying 15 or nore enpl oyees for each
wor ki ng day in each of 20 or nore cal endar weeks in the current
or precedi ng cal endar year, and any agent of such a person.”

5/ "Because th[e] [Alct is patterned after Title VII of the
Cvil R ghts Act of 1964, 42 U.S.C. 82000e-2, federal case |aw
dealing with Title VII is applicable.” Florida Departnent of
Community Affairs v. Bryant, 586 So. 2d 1205, 1209 (Fla. 1st DCA
1991).

6/ "To "articulate' does not nmean 'to express in
argunment.' . . . It means to produce evidence." Rodriguez v.
Ceneral Mdtors Corporation, 904 F.2d 531, 533 (9th G r. 1990).
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7/  The indeci pherable remark concerning the "black nurses" at
the Facility nmade by Ms. Wggins (who was not the person who
made the decision to discharge Petitioner) does not constitute
such evi dence.

8/ Regardl ess of whether Petitioner actually punched F. S. in
the nose (which is an issue the undersigned need not resolve),
the evidentiary record reveals that Ms. Littlefield, who nade
the decision to termnate Petitioner, certainly had reason to
believe that Petitioner engaged in such serious m sconduct. See
Moore v. Sears, Roebuck and Co., 683 F.2d 1321, 1323 n.4 (11lth
Cr. 1982)("It is well settled in enploynent discrimnation
cases such as this that for an enployer to prevail the jury need
not determ ne that the enployer was correct in its assessnent of
t he enpl oyee's performance; it need only determ ne that the
defendant in good faith believed plaintiff's performance to be
unsati sfactory and that the asserted reason for the discharge is
therefore not a nmere pretext for discrimnation.").

That the Facility's CNA staff was all-black at the tinme of
Petitioner's term nation and remained so follow ng Petitioner's
departure fromthe Facility strongly suggests that, in

di scharging Petitioner, Ms. Littlefield did not act out of

raci al aninus and that the reason given for the discharge
(Petitioner's physically abusing F. S.) was not a nere

subt erfuge to mask such aninus. See Nieto v. L&H Packing Co.,
108 F.3d 621, 623-24 (5th Cr. 1997)("Not only did Nieto fail to
provi de evidence that would allow a fact finder to infer that
Surl ean's decision was notivated by his national origin, but the
record evidence provides substantial support to the contrary.

For starters, eighty-eight percent of Surlean's work force is
conprised of mnorities. Second, it is undisputed that the

enpl oyee who was pronoted to replace N eto as night production
supervi sor was al so Hispanic. Wile not outconme determ native,
this fact is certainly naterial to the question of
discrimnatory intent.").

COPI ES FURNI SHED:
Phi | omene Augustin

4350 Northeast 15th Terrace
Ponpano Beach, Florida 33064
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M chael W Casey, IIl, Esquire

Mul ler Mntz, P.A

First Union Financial Center, Suite 3600
200 Sout h Bi scayne Boul evard

Mam , Florida 33131-2338

Ceci| Howard, General Counsel

Fl ori da Conm ssi on on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 323301

Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 323301

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this reconmended order. Any exceptions
to this recormended order should be filed with the agency that
will issue the final order in this case.
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